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PLEADINGS AND AUTHORITIES

1.  
DELARUS’ VIOLATION OF INTERNATIONAL LAW
1.1 A state cannot exercise authority on another state’s territory, absent consent
. Trans-border abductions are prohibited under customary international law
. 
1.2 The Respondent’s trans-border abduction by Delarus’ agents on 7 February 2008, to appear before the International Special Court (“ISC”), occurred without Lovenia’s consent. Consent cannot be inferred from the treaty concluded between Lovenia and Delarus on 1 January 2008 (‘the Treaty’). 
1.3 Under Article 4 of the Treaty, Delarus undertook to ‘bring to trial any person accused of war crimes or crimes against humanity’. On reasonable construction, this means Delarus will arrest and prosecute defendants before the ISC. 

1.4 Any arrests or prosecutions under Article 4 must comply with international law
. Delarus was obliged to seek the Respondent’s arrest through agreement with Lovenia. Therefore, Delarus’ trans-border abduction violated international law, their obligations under Article 4 of the Treaty, and Lovenia’s territorial sovereignty.
1.5 The ISC’s legal basis is provided by Article 4 of the Treaty; the ISC is a ‘bi-lateral treaty court’
. If the ISC was not set up by the Treaty, then it cannot exercise jurisdiction over the Respondent
. Therefore, the ISC must take into consideration whether the contracting parties have acted compliant or contrary to the Treaty. Under Article 60(3)(b)VCLT a material breach of the Treaty arises where a ‘provision essential to the accomplishment of the object or purpose’ has been violated. The overarching purpose of the Treaty was to foster reconciliation between Lovenia and Delarus
. The cross-border abduction of the Respondent in enforcement of the Treaty was inconsistent with this purpose, amounting to a material breach. 
1.6 Whilst the cross-border abduction amounts to a legal dispute between Lovenia and Delarus, ICTY jurisprudence indicates that individuals can invoke state responsibility to challenge jurisdiction
. Delarus’ violations of international law and the Treaty are material considerations in deciding jurisdiction. If the ISC exercised jurisdiction, they would be taking cognisance of a material breach of the very Treaty to which they derive their legal competence.  

1.7 Finally, the general principle of law against judicial bias applies
. The principle includes actual bias and the appearance of bias
. If the ISC exercised jurisdiction given these violations, there would be an appearance of bias, particularly to the Lovenian public. 
2.

RESPONDENT’S ACQUITTAL 

2.1 The ISC cannot try persons already acquitted for the ‘same conduct’
. The Lovenian Supreme Court acquitted the Respondent for war crimes and crimes against humanity. 
2.2 Notwithstanding the Respondent’s acquittal, the ISC can exercise jurisdiction in two circumstances. First, where the proceedings sought to shield the Respondent from further prosecution
. Second, where the proceedings were not conducted independently or impartially
. 
2.3 The Prosecution is responsible for proving either exception. Furthermore, whether either exception applies requires scrutiny to the ‘conclusive evidence’ standard, because any adverse finding would gravely question the integrity of Lovenia’s legal system
.  

2.4 Under state practice, municipal courts can adopt any necessary procedures to dispose of a case. A state’s criminal court may restrict media coverage where in the public interest and/or to protect public order
. The Lovenian Supreme Court’s restriction was justified given the context of hostilities.  
2.5 A state’s court can expedite proceedings
. The Respondent’s trial was conducted over two days. No inference can be drawn from the trial’s length. Most facts are widely known and agreed upon - the Respondent does not deny the use of cluster bombs or that hostilities occurred
. The Supreme Court’s proceedings concerned legal culpability on widely known facts, to which two days sufficed.   

2.6 Finally, a national court can restrict evidence and witnesses
. No inference can be drawn from the sole requisition of Lovenian witnesses – possessing the same nationality as the Respondent does not imply witness bias. There must be a stronger connection alleged between the witnesses and Respondent.  
2.7 The Prosecution cannot meet the ‘fully conclusive proof’ standard, nor furnish evidence that suggests the Respondent’s trial was not independent or impartial. 
3.   
AMNESTY APPLICABLE
3.1 Lovenia and Delarus signed an amnesty to ‘facilitate reconciliation’
. The amnesty protects those not accused of crimes against humanity or war crimes. However, amnesties cannot prevent prosecution of universal crimes
. 
3.2 Under the Statute, the ISC has jurisdiction to try genocide, crimes against humanity, war crimes, and the crime of aggression
. The ISC has no residual jurisdiction for other crimes. 

3.3 Genocide is a universal crime
. No plausible argument can be established on the facts alleging genocide. 
3.4 Aggression is not an international crime
. In any event, any attempted prosecution and indictment which alleges aggression would be covered by the amnesty. 
3.5 For the avoidance of doubt, the amnesty covers any other alleged crimes (of a non universal character) outside of the ISC’s jurisdiction. 

4.  
LAWFUL USE OF CLUSTER BOMBS 
4.1 ISC Statute, Article 3(1)(a)-(j), does not prohibit the use of cluster bombs per se. The possession and use of cluster bombs are not prohibited in conventional or customary law
. 
4.2 However, the manner of their use may contravene humanitarian law. Under Article 3, ISC Statute, the legality of their use turns on whether there was multiple commission of a ‘widespread’ (large scale)
 or systematic attack (organised)
 against any civilian population’. Under Article 3(1)(k) of the ISC Statute, the ISC can try any person who has conducted ‘other inhumane acts’ similar to Article 3(1)(a)-(j) which caused ‘great suffering’ or ‘serious injury to body or to mental or physical health’. Based on the facts, a crime of similar character would be the displacement of populations arising from the use of cluster bombs
.
4.3 The fact that there are civilians who have sustained ‘great suffering’ or ‘serious injury’ during displacement does not automatically render the attack a crime against humanity
. The essential issue is whether the Respondent intended civilian populations as the primary object of attack
. To the extent that crimes against humanity are committed in the course of hostilities, it is necessary to consider justifications based on (i) military necessity and (ii) distinction
. 
4.4 The use of cluster bombs was justified by military necessity. The primary objective of deploying cluster bombs was to prevent advancement by the Delarus army
. Displacement occurred as a by-product of the hostilities, but displacement of civilian populations was not the primary object of attack. 
4.5 Cluster bombs were used to facilitate distinction. The Free Delarus Party (FDP) posted notices on the internet inviting civilians to leave a hostile area before the use of cluster bombs
, ensuring only combatants remained in those hostile areas. 
4.6 On the facts, the use of cluster bombs was not a widespread crime as an unknown portion of the territories of Lovenia and Delarus was not attacked. There were no multiple commissions as the Respondent used cluster bombs in sporadic, isolated attacks. 
4.7 Accordingly, the use of cluster bombs by the Respondent is justified and does not fall within Article 3(1)(k) of the ISC. 

5.  
HUMANITARIAN LAW APPLICABILITY TO VEHICLE
5.1 Article 4(2)(b)(iii) of the ISC Statute prohibits ‘intentionally directing attacks’ against, among others, vehicles involved in humanitarian assistance. 
5.2 To qualify, humanitarian relief personnel must receive consent of the state in which they carry out their duties
. There is no general customary law protecting humanitarian relief personnel absent state consent
.The vehicle driven by Sid was attached to the Delarus Red Cross and the shooting happened in Lovenia
. Sid and other relief personnel were not protected by humanitarian law because Lovenia did not consent to their presence. 
5.3 Article 4(2)(b)(xxiv) of the ISC Statute proscribes the directing of attacks against, amongst others, ‘personnel using the distinctive emblems of the Geneva Conventions in conformity with international law’
.
5.4 The red crystal is protected by the Third Additional Protocol to the Geneva Convention (APIII). However, to qualify as a distinctive emblem, the APIII must be national law where the action took place
. Lovenia has not ratified APIII. Furthermore, the distinctive emblem has not attained the status of customary international law
. Therefore, Article 4(2)(b)(xxiv) does not apply to the red crystal as a distinctive emblem within Lovenia. 
PRAYER FOR RELIEF 

The Respondent requests this Honorable Court to declare: 

1) Delarus was not entitled under international law to seize and take Ebay Gee from Lovenia to stand trial in Delarus at the ISC; and 

2) The ISC does not have jurisdiction to place on trial Ebay Gee because under the Treaty Lovenia brought to trial and acquitted him of any crimes against humanity or any war crimes; and 

3) The amnesty entered into between the interim government of Lovenia and the Government of Delarus on 1 January 2008 applies to Ebay Gee; and 
4) The use of cluster bombs by Ebay Gee between 20 April 2006 and 1 January 2008 in the States of 
a) Lovenia and/or 
b) Delarus 
does not fall within Article 3, section 1(k) of the Special Statute of the International Special Court; and
5) The shooting at the vehicle driven by Sid on 22 November 2007 in the town of Macy by armed forces led Ebay Gee does not contravene international humanitarian law and in particular does not contravene Article 4 (2)(b) (iii) and Article 4 (2)(b) (xxiv) of the Statute of the International Special Court. 
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